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DHFS

Department of Health and Family Services
2005-2007 Biennial Budget Statutory Language Request
January 18, 2005

Employer Immunity Legislation

Current Language

Current statutory language (s. 50.065) states that the department may not license, certify, issue
a certificate of approval to or register a person to operate an entity or continue the license,
certification, certificate of approval or registration of a person to operate an entity or employ
or contract with a caregiver or permit to reside at the entity a nonclient resident if the
department knows or should have known if the person has been convicted of: a serious crime,
the person has abused or neglected any client or misappropriated the property of any client, the
person has abused or neglected a child, or if the person's credential is not current or is limited
so as to restrict the person from providing adequate care to a client. In addition, the entity
may not employ staff with similar findings.

Proposed Change

The Department recently received approval to participate in a federal background check pilot
program in which providers must obtain fingerprints of prospective employees. The federal
Centers for Medicaid and Medicare Services (CMS) requires states to have certain provisions
in state law as a condition of participation in the pilot. The Department requests the following
statutory language changes. These changes would apply only to providers under s. 50.065 in
pilot counties of Dane, Douglas, Kenosha, LaCrosse and Shawano only until the pilot sunsets
on Sept. 30, 2007.

Request to create statutory language in s. 50.065 to require that a long-term care facility or
provider that obtains information about a direct patient access employee from a federal
background check use such information only for the purpose of determining the suitability of
the employee for employment.

The Department also requests to create statutory language stating that employers participating
in the federal criminal background check pilot program, funded by the CMS grant, who
reasonably use the results of a federal background check for an employment, termination or
licensing determinations are immune from all civil liability that may result from that
determination.

Effect of the Change
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The statutory language change ensures that employers in the pilot program using federal
background checks for employment determinations use it only for the purpose of determining
the suitability of the employee for employment. The language also ensures that employers are
immune from civil liability suits resulting from employment, termination or licensing
determinations. .

Rationale for the Change

DHEFS has received a grant from Center for Medicaid Services (CMS) funding federal
background check pilots in five counties. The grant application requires legislation to ensure
that employers in the pilot program using federal background checks for employment
determinations use it only for the purpose of determining the suitability of the employee for
employment. In addition, the grant application requires legislation to provide immunity to
employers in the pilot program using federal background check information for employment
determinations.

Desired Effective Date: Upon passage

Agency: DHES
Agency Contact: Mark Resheske
Phone: 267-0356
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Overall Goals of the Project:
Wisconsin's participation in the federal background check pilot program will result in:

Increased assurance that persons with direct access caregivers don't have convictions in other
states. '

Data gathered to evaluate the effectiveness and impact of Wisconsin's Caregiver Law. The
law has been in place for six years, but no baseline data exists on the number of convictions
("hits") or number of persons denied employment based on offense history.

Data gathered to evaluate the effectiveness of conducting Federal Bureau of Investigation
(FBI) fingerprint-based checks.

Pilot Program Description

Wisconsin proposes to require long term care entities to conduct fingerprint-based federal
background checks in five geographically-located counties, selected to participate based on
representation of municipal and rural communities, high out-of-state movement and high
commuting traffic. One county has been selected to represent small, rural counties with a
stable workforce. The five pilot demonstration counties are Dane, Douglas, Kenosha, La
Crosse and Shawano.

Five control counties will be selected to gather data regarding the current caregiver
background check results and entity employment decisions. Gathering this data will provide
statistics to better research and compare the impact of Wisconsin's Caregiver Program versus
the Federal Background Check Pilot Program.

Grant Use:
The federal background check pilot funds will be used in the following manner:

Enhance the Department of Health and Family Services’ automated Integrated .
Background Information System (IBIS)

Fund the cost of obtaining digitalized fingerprint services, to access quahty fingerprints

and expedite the FBI background check results

Fund the cost of conducting fingerprint-based background checks, versus name-based

checks

Fund the cost of conducting FBI background checks

Provide technical training to pilot county entities

Provide preventative abuse training to direct access caregivers

Federal Background Check Pilot Budget : .

Program for Background Checks Budget 2005-2007 $1,700,870
Budget for Abuse Prevention Training Component $ 858.260

Total Federal funds requested $2,559,130
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..; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES vV

OTHER HEALTH AND HUMAN SERVICES \/

Under current law, a long—term care provider, such as a residential care facility
or a personal care worker agency, must obtain the Wisconsin arrest and conviction
record of each caregiver who works for the provider. A provider may not employ or
contract with a caregiver who has been convicted of a serious crime. If a caregiver
is not a Wisconsin resident or resided outside Wisconsin before serving as a caregiver,
a provider may request that the caregiver provide fingerprints that may be used to
search criminal history records maintained by the Federal Bureau of Investigation
(FBD).

This bill provides that if a long—term care provider obtains information from the
FBI regarding a caregiver’s arrest or conviction record, the provider may use the
information only to determine whether the caregiver is disqualiﬁed from serving as
a caregiver. The bill further provides that a provider is immune from civil liability
to a caregiver for using arrest and conviction information pro;?@ﬂb, ided-by-the FBI to
make an employment determination regarding the caregiver. 7 see+ |

[ ———

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 9121

SECTION 9121. Nonstatutory provisions; éep{ﬁment of) heag,h‘ and
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(D CAREGIVER CRIMINAL HISTORY SEARCHES. |(a) In this subse jon;
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(b) entity that receives ;ﬁf\prmatlon regard"g the arrest or conviction of a
careglver from the federal bureau gi’\%nvest;?'on in connection with a criminal

history search under sectlon 50.065-of the

statutes may use the information only to
determine whether the caregiver’s arrest }gr nviction record disqualifies him or her
from serving as a careg1ver An entlty is immuhe from civil liability to a caregiver
for using arrest K%B‘ﬁ conviction foformatlon przkkcid by the federal bureau of

investigation to make an emplgyment determination ,ggardlng the caregiver.
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Insert 1:
VWCR The limitation on use of arrest and conviction information and the civil
 immunity provision apply only to use of arrest and conviction information that a
provider requests from the FBI before September 30, 2007.

Insert 2: A

SECTION 1. 50.065 (2) (br) of the statutes is created to read:

50.065 (2) (br) 1 Except as provided in subd.‘/ 2, an entity that receives
information regarding the arrest or conviction of a caregiver from the federal bureau
of investigation in connection with a criminal history search under this sec‘t/ion may
use the information only to determine whether the caregiver’s arrest or conviction
record disqualifies him or her from serving as a caregiver. An entity is immune from
civil liability to a caregiver for using arrest or conviction information provided by the
federal bureau of investigation to make an employment determination regarding the
caregiver. ‘/

2. Subdivision 1. does not apply to use by an entity of arrest or conviction
information that the entity requests from the federal bureau of investigation after

September 30, 2007 (/
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Steve, /
!

This bill applies only to entities, as defined in s. 50.065 (1) (c), stats., not to DHFS.
Should it apply to DHFS? The drafting instructions state that the civil immunity
provision should apply to “licensing determinations” made by “employers.” I did not
apply the immunity provision to licensing determinations, because I assume that only
DHFS makes licensing determinations. Please let me know if entities may also make
licensing determinations.

Should the bill explicitly prohibit entities from releasing information obtained from an
FBI criminal background search?

The bill applies to all entities that conduct FBI criminal background searches under
s. 50.065 (2) (bm), not just to entities in the pilot counties. I presume that entities
currently do not conduct FBI searches and that only those in the pilot counties will do
so during the pilot project. However, I did not want to create the inference that
providers in non-pilot counties may conduct FBI searches under s. 50.065 (2) (bm)
according to different standards than those that apply in the pilot counties. Should the
bill create two standards?

Do yoy want to include an initial applicability provision, for example that the bill first
applies\FBI background checks requested or completed on the effective date of the bill?
If entities currently do not conduct FBI checks, then the initial applicability provision

K is not necessary.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us
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January 20, 2005

Steve,

This bill applies only to entities, as defined in s. 50.065 (1) (c), stats., not to DHFS.
Should it apply to DHFS? The drafting instructions state that the civil immunity
provision should apply to “licensing determinations” made by “employers.” I did not
apply the immunity provision to licensing determinations, because I assume that only
DHFS makes licensing determinations. Please let me know if entities may also make
licensing determinations.

Should the bill explicitly prohibit entities from releasing information obtained from an
FBI criminal background search?

The bill applies to all entities that conduct FBI criminal background searches under
s. 50.065 (2) (bm), not just to entities in the pilot counties. I presume that entities
currently do not conduct FBI searches and that only those in the pilot counties will do
so during the pilot project. However, I did not want to créeate the inference that
providers in non-pilot counties may conduct FBI searches under s. 50.065 (2) (bm)
according to different standards than those that apply in the pilot counties. Should the
bill create two standards?

Do you want to include an initial applicability provision, for example that the bill first
applies to FBI background checks requested or completed on the effective date of the
bill? If entities currently do not conduct FBI checks, then the initial applicability
provision is not necessary.

Robin Ryan
Legislative Attorney

Phone: (608) 261-6927
E-mail: robin.ryan@legis.state.wi.us




Ryan, Robin

From: Milioto, Steve

Sent: Thursday, January 20, 2005 3:49 PM

To: Ryan, Robin

Cc: Resheske, Mark

Subject: FW: FW: LRB Draft: 05-1744/1 BB0440 FBI background check for caregivers

Hi Robin -- ;3;;;, }ﬁg
Please see Mark's comments below. I was only 3 for 4. Alas! Steve

————— Original Message----- {?:} {:{ékfié%f

From: Resheske, Mark FN?N%
Sent: Thursday, January 20, 2005 3:45 PM Y
To: Milioto, Steve

Cc: Woods, Otis; Dow, Susan; Forsaith, Andrew
Subject: Re: FW: LRB Draft: 05-1744/1 BB0440 FBI background check for

. \ . g
caregivers - 1 | §E§> i%@&jéﬂ

Hi Steve,

the language, as drafted, seems fine other than the comment about Paragraph 4.
Paragraph 1--it does not need to apply to DHFS. Yes, only DHFS makes
licensing determinations for long term care providers in this pilot.
Paragraph 2--No, because current care giver law allows sharing from employer
to employer etc. and we don't want to take that away. Paragraph 3--Actually
all entities can currently conduct FBI background searches under the current -
care giver law so we don't want 2 standards and we don't want to give that up
(not many do because of the expense, but they are allowed). Paragraph 4--The
initial applicability provision should just apply to pilot counties. . Thanks
and let me know if you have any questions,

Mark Resheske
OSF i .

>>> Milioto, Steve 01/20/05 01:50PM >>>
Hi Robin --

Per your drafter's note, here are my responses: WV‘Q N
Paragraph 1 -- My reading of the request is that it does not pertain to DHFS.

Paragraph 2 -- I have no opinion on this so unless the department tells me
otherwise, let's leave it as is.

Paragraph 3 -- I thought the department wanted the language to apply just to
the participating counties. Mark, what is the department's opinon about this?

Paragraph 4 -- Again, I have no opinion about this unless the department wants
it. Leave it as is for now.

When is the very last moment I can get changes to you? Best, Steve

————— Original Message-----

From: Frantzen, Jean [mailto:Jean.Frantzen@legis.state.wi.us]

Sent: Thursday, January 20, 2005 10:07 AM

To: Milioto, Steve

Cc: Johnston, James; Hanaman, Cathlene; Haugen, Caroline; Merry-Mason,
Monica

Subject: LRB Draft: 05-1744/1 BB0440 FBI background check for caregivers
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Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEALTH AND HUMAN SERVICES

Under current law, a long—term care provider, such as a residential care facility
or a personal care worker agency, must obtain the Wisconsin arrest and conviction
record of each caregiver who works for the provider. A provider may not employ or
contract with a caregiver who has been convicted of a serious crime. If a caregiver -
is not a Wisconsin resident or resided outside Wisconsin before serving as a caregiver,
a provider may request that the caregiver provide fingerprints that may be used to
search crin;inalghist ry records maintained by the Federal Bureau of Investigation

; 1\
s,

(FBD.
Thi s that if a long—term care provider obtains information from the
FBI regarding a caregiver’s arrest or conviction record, the provider may use the
information only to determine whether the caregiver is disqualified from serving as
caregiver\The bill further provides that a provider is immune from civil liability
to a caregiver for using arrest and conviction information provided by the FBI to
make an employment determination regarding the caregiver. The limitation on use
of arrest and conviction information and the civil immunity provision apply only to
use of arrest and conviction information that a provider requests from the FBI before
September 30, 2007.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

- The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
2

cTioN 1. 50.065 (2) (br) of the statutes is created to read:

2 50.065 (2) (br) 1. Except as provided in subd. 2, an entity that receives
3 information regarding the arrest or conviction of a caregiver from the federal bureau
4 of investigation in connection with a criminal history search under this section may
5 use the information only to determine whether the caregiver’s arrest or conviction
6 record disqualifies him or her from serving as a caregiver. An entity is immune from
7 civil liability to a caregiver for using arrest or conviction information provided by the
8 federal bureau of investigation to make an employment determination regarding the
9 caregiver.

10 2. Subdivision 1. does not apply to use by an entity of arrest or conviction

11 information that the entity requests from the federal bureau of investigation after

(END)
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Ins 1:
: A provider may share criminal history information concerning a caregiver with
“other providers.

lns 2

0 % (A provider may still share criminal history information concerning a caregiver
with other providers.)

1 Ins 2-1:
2 SECTION 1. 50.065 (2) (bg) of the statutes is amended to read:
3 50.065 (2) (bg) If an entity hires or contracts with a caregiver for whom, within
4 the last 4 years, the information required under par. (b) 1. to 3. and 5. has already
5 been obtained by another entity, the entity may obtain that information from that
6 other entity, which, notwithstanding par. (&), Sﬁ%lﬁ provide the information, if
7 possible, to the requesting entity. If an entity cannot obtain the information required
8 ﬁnder par. (b) 1. to 3. and 5. from another entity or if an entity has reasonable grounds
9 to believe that any information obtained from another entity is no longer accurate,
10 the entity shall obtain that information from the sources specified in par. (b) 1. to 3.
11 and 5.
History: 1997 a. 27, 105, 237; 1999 a. 9, 32, 56, 185, 186; 2001 a. 109.
12
13
14 Ins 2-12: / S
15 SEcTION 9321. Initial applicability; health and family servic%
16 (1) CAREGIVER CRIMINAL HISTORY SEARCHES. The treatment of sectiouéﬁj(z)
17 (bg) and (br) of the statutes first applies to arrest and conviction information

18 requested on the effective date of this subsection.
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For 2005-07 BUDGET —— NoT READY FOR INTRODUCTION

AN ACT ..; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEALTH AND HUMAN SERVICES

Under current law, a long—term care provider, such as a residential care facility
or a personal care worker agency, must obtain the Wisconsin arrest and conviction
record of each caregiver who works for the provider. A provider may not employ or
contract with a caregiver who has been convicted of a serious crime. If a caregiver
is not a Wisconsin resident or resided outside Wisconsin before serving as a caregiver,
a provider may request that the caregiver provide fingerprints that may be used to
search criminal history records maintained by the Federal Bureau of Investigation
(FBI). A provider may share criminal history information concerning a caregiver
with other providers.

This bill provides that if a long—term care provider obtains information from the
FBI regarding a caregiver’s arrest or conviction record, the provider may use the
information only to determine whether the caregiver is disqualified from serving as
a caregiver. (A provider may still share criminal history information concerning a
caregiver with other providers.) The bill further provides that a provider is immune
from civil liability to a caregiver for using arrest and conviction information provided
by the FBI to make an employment determination regarding the caregiver. The
limitation on use of arrest and conviction information and the civil immunity
provision apply only to use of arrest and conviction information that a provider
requests from the FBI before September 30, 2007.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 50.065 (2) (bg) of the statutes is amended to read:

50.065 (2) (bg) If an entity hires or contracts with a caregiver for whom, within
the last 4 years, the information required under par. (b) 1. to 3. and 5. has already
been obtained by another entity, the entity may obtain that information from that
other entity, which, notwithstanding par. (br), shall provide the information, if
possible, to the requesting entity. If an entity cannot obtain the information required
under par. (b) 1. to 3. and 5. from another entity or if an entity has reasonable grounds
to believe that any information obtained from another entity is no longer accurate,
the entity shall obtain that information from the sources specified in par. (b) 1. to 3.
and 5.

SECTION 2. 50.065 (2) (br) of the statutes is created to read:

50.065 (2) (br) 1. Except as provided in subd. 2, an entity that receives
information regarding the arrest or conviction of a caregiver from the federal bureau
of investigation in connection with a criminal history search under this section may
use the information only to determine whether the caregiver’s arrest or conviction
record disqualifies him or her from serving as a caregiver. An entity is immune from
civil liability to a caregiver for using arrest or conviction information provided by the
federal bureau of investigation to make an employment determination regarding the

caregiver.
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SECTION 2

2. Subdivision 1. does not apply to use by an entity of arrest or conviction
information that the entity requests from the federal bureau of investigation after
September 30, 2007.

SECTION 9321. Initial applicability; health and family services.

(1) CAREGIVER CRIMINAL HISTORY SEARCHES. The treatment of section 50.065 (2)
(bg) and (br) of the statutes first applies to arrest and conviction information
requested on the effective date of this subsection.

(END)




